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The Crisis In Federal Rule Making 


Thus YEAR marks the twentieth anniversary of the adoption by the Supreme 
Court of the United States of the Federal Rules of Civil Procedure. As notable 
as the rules themselves was the device by which they were procured. Through 
the years the rules of procedure for the federal courts, like those of most state 
courts, had been adopted by the legislative process — through introduction and 
passage of bills in Congress. A long campaign for the vesting of judicial rule- 
making power in the Supreme Court came to a successful end in 1934 with the 
enactment by Congress of an oft-introduced measure which that year had the 
benefit of the powerful support of the late Homer Cummings, then Attorney- 
General of the United States." The following year a distinguished advisory 
committee was established by the Court under the chairmanship of the late 
William D. Mitchell. The resulting rules, approved by the Court on Decem- 
ber 20, 1937,° and submitted to Congress early in the following year, have more 
than justified the hopes of the sponsors of the project, and they have greatly 
influenced procedural improvements in more than half of the states. 

Following what the late Herbert Harley, former editor of this Journal, 
termed the “conspicuous success” of the federal judicial rule-making power in 
the civil field,* a similar course of action was authorized and carried out with 
respect to the Federal Rules of Criminal Procedure.* The advisory committee 
was headed by Arthur T. Vanderbilt, now chief justice of the Supreme Court 
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of New Jersey,® and the rules drafted by the 
committee were approved by the Court in 
December, 1944, submitted to Congress the 
following month, and became effective March 
21, 1946.’ 

It is noteworthy that in the same volume 
of the United States Reports which presented 
the official text of the civil rules,* appeared 
an order of the Court dated November 6, 1939, 
requesting the members of the advisory com- 
mittee “to prepare and submit to the Court 
such amendments as they may deem advis- 
able” to the Rules of Civil Procedure.® About 
two years later, by order of January 5, 1942, 
the Court designated the advisory commit- 
tee as “a continuing advisory committee to 
advise the Court with respect to proposed 
amendments or additions to the rules.” 
Under the latter grant of authority the com- 
mittee went to work and drafted important 
amendments which were submitted in 1946 
and became effective in 1948.1‘. Amend- 
ments to the criminal rules were published 
in the same volume.’? Additional amend- 
ments to the civil rules, not yet adopted, were 
drafted and submitted to the Court about 
two years ago. 

The amendments naturally received less 
public notice and applause than the original 
job, but their importance can easily be under- 


estimated. All the blood, sweat and tears | 


that went into the original project would 
have been in vain had not some provision 
been made for continuous revision and im- 
provement as the need appeared. Without 
the amendments and additions adopted dur- 
ing the intervening years, the rules would 
not enjoy the general favor and acceptance 
that they do today. 

In the advance sheets of the Supreme 
Court Reporter for November 15, 1956," 
immediately after the official record of the 
accession of Mr. Justice Brennan to the 
Supreme Court bench, appeared the follow- 
ing inconspicuous order of the Court: 

“It is ordered by this Court that the 
Advisory Committee to advise the Court 
with respect to proposed amendments or 
additions to the Rules of Civil Procedure 
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for the District Courts of the United States, 

as appointed pursuant to an order of this 

Court dated June 3, 1935, is hereby dis- 

charged with thanks, and further that the 

order of this Court dated January 5, 1942, 

making said Rules Committee a continu- 

ing body is hereby revoked.” 

The issuance of this order of October 1, 
1956, means that today for the first time in 
twenty-two years there is in existence no 
official body charged with the specific re- 
sponsibility of keeping watch over the federal 
rules and their operation for the purpose of 
keeping them properly amended and up to 
date. The question now before the Supreme 
Court, the Judicial Conference, the judges 
of the federal courts, and the lawyers who 
practice in those courts is—what is to be- 
come of the federal rules in the future? Are 
they to be left unattended, or is somebody 
going to take over the work of the advisory 
committees, and if so, who? 

The first alternative is as unthinkable as 
it is impossible. Amendments and additions 
are bound to come. The members of the 
Supreme Court cannot give their own time 
to such work. If proposals for changes in 
the rules cannot be presented to an advisory 
committee, they will be introduced as bills 
in Congress. Indeed, that process already 
has begun. In January, 1957, H. R. 817 and 
H. R. 3428, identical bills, were introduced 
by Representatives Multer and Zelenko to 
amend Rule 48 of the Civil Rules, relating 
to jury verdicts. 

These bills have been referred to the House 
Judiciary Committee, and that committee 
and the sponsors of the bills have been mak- 
ing a commendable effort to ascertain the 
state of professional thinking on the subject. 
But for twenty-two years the place for 
studies and investigations of that nature 
was in the advisory committee on the fed- 
eral rules, and Congress cooperated through- 
out that time by maintaining a consistent 
hands-off policy. We do not think anybody 
really wants to go back to the former prac- 
tice of having our rules of procedure for the 
federal courts enacted one at a time, in 
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piecemeal fashion, by a very busy Congress 
composed partly of lawyers and partly of 
laymen, few of whom have much interest 
in or familiarity with judicial procedure. It 
was the general inadequacy of legislative 
rule-making that led to the demand for judi- 
cial rule-making power in the first place, and 
to go back to legislative rule-making now is to 
turn the clock back a quarter of a century 
and consign the federal rules to an inevitable 
process of deterioration. 

It will also be a body blow to the move- 
ment for procedural reform in the state 
courts. For nearly a quarter of a century the 
federal example has encouraged lawyers and 
judges in the states to strive for and secure 
modernization of their state court rules fol- 
lowing substantially the federal pattern not 
only in the methods by which the revisions 
were drafted and adopted but also in the 
text of the new rules themselves. It would 
be a disaster to the cause of improving the 
administration of justice for the federal 
judiciary to relinquish its leadership in this 
field. 

It has been suggested that a committee of 
the Judicial Conference of the United States 
might do the work of the advisory commit- 
tees. The function is certainly an appropri- 
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ate one for the Conference, and it should be 
possible for one of its committees to do a 
good job. Among the acts of the Judicial 
Conference at its 1956 annual meeting, how- 
ever, was adoption of a recommendation of 
its Committee on the Administration of the 
Criminal Law that the Supreme Court be 
urged to revive, reconstitute and consolidate 
its committees on the civil and criminal 
rules..* The original committees existed as 
independent bodies set up by special ap- 
pointment of the Supreme Court. There was 
prestige in that special relationship to the 
Court which operated to the advantage of 
the committees and their work. Further- 
more, the viewpoint and participation of 
practicing lawyers, as well as judges should 
be provided for. We think it would be pre- 
ferable if the reconstituted and combined 
committee could have the same status again, 
as the Judicial Conference itself has recom- 
mended and urged. 

The most importance thing, however, is 
to end the present hiatus as soon as possi- 
ble and reestablish on a permanent basis 
some continuing body to preserve and pro- 
tect the great advances of the past two 
decades in federal civil and criminal pro- 
cedure. 





1. Act of June 19, 1934, c. 651, 48 Stat. 1064, 
U. S. C. A. Title 28, Sec. 2072. 


2. Order of June 3, 1935, 295 U. S. 774. 
3. 302 U. S. 783. 


4, Editorial, “How Shall Procedure Be Pre- 
scribed?” 21 J. Am. Jud. Soc. 35, (August, 1937). 


5. Act of June 29, 1940, c. 445, 54 Stat. 688, U. S. 
C. A. Title 18, Sec. 3771. 


6. 312 U. S. 717. 
7. 327 U. S. 821 ff. 


8. 308 U. S. 645 ff. 


9. 308 U. S. 641. Cf. editorials, “Rule-Making Func- 
tion Involves Continuous Study,” 23 J. Am. Jud. Soc. 
91 (October, 1939) and “Advisory Rules Committee 
Preserved,” 23 J. Am. Jud. Soc. 171 (February, 1940). 


10. 314 U. S. 720. 
ll. 335 U. S. 917. 
12. 335 U. S. 949. 
13. 352 U. S. 803, 77 S. Cr. IX. 
14. Annual Report, 1956, p. 35. 





THE 1957 ANNUAL MEETING of the American Judicature Society 
will be a breakfast meeting in the Astor Gallery of the Waldorf Astoria, New 
York, Monday, July 15. There will be the usual reports of officers and the 
election of directors and officers for the coming year. Further announcement 


will appear in the June Journal. 








The Challenge of the Learned Professtons- 
The Law 


By JOSEPH N. WELCH 


Mr. CHAIRMAN, members of the faculty, 
ladies and gentlemen: The subject assigned 
to me tonight is, as I understand it, a seg- 
ment of the general field called “The Chal- 
lenge of the Learned Professions”, and I 
understand that I am to speak as a lawyer. 

I have known for many weeks that I was 
to speak, and as is always the case, knowing 
that, I was filled with anxiety. 

Such reputation as I have as a speaker 
rests, I regret to say, on a somewhat unsound 
basis. Such attention as I have attracted, 
outside my own community, is based on the 
fact that in some hearings held, now long 
ago and far away, there was the magic of 
electronics, so that some in this room listened 
to me and others viewed my ancient and 
sagging features.. 

Curiously enough, in that room I gained 
stature as a public speaker by the simple de- 
vice of keeping still. In a room where there 
was often accusation, charge, counter-charge, 
immense irrelevancy, and often bedlam, I 
was sometimes seen to sit in what was really 
a stunned silence, but which was interpreted 
by the audience as wise restraint. By the 
simple expedient of doing little, and often 
nothing for long periods of time, I was con- 
trasted with more voluble and more violent 
voices, and at least in the eyes of a few 
people, came to be held in wholly undeserved 
esteem. 


4 


j 
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JOSEPH N. WELCH is a member of the Boston bar. 
This was one of last year’s Marshall Woods Lecture 
Series at Brown University, Providence, Rhode Island. 


In those circumstances, it is not easy for 
me to make a set speech, and what is more, 
it is apt to be difficult for you, because you 
are trapped in this room as I was trapped in 
that room in Washington, and neither you 
nor I can escape with honor. However, I 
have a word of comfort for you — as in Wash- 
ington, I shall resort to the device of using 
only the minimum number of words appro- 
priate to the occasion; and I shall use an- 
other device —I have long since learned that 
if a speaker will only strike the right note of 
despair and boredom at the outset, his audi- 
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ence may file out at the end, somewhat 
weary, it is true, but murmuring to each 
other as they leave “Well, at least the speaker 
got a little better as he went along.” 

During the period when I was anxious 
about what I was to say tonight, I was at 
the seashore. There is something about the 
shore, with the waves rolling in, which gives 
me a curious feeling of support, something 
approaching exhilaration. As a client of mine 
once said, “I draw strength from the sea.” 

Walking along the beach and thinking of 
tonight, it occurred to me that members of 
certain of the “learned professions” are de- 
scribed by more than a single word. 

Take first the field of religion — a represen- 
iative of that learned profession may be 
called a priest; he may be called a minister; 
he may be called a preacher; he may be 
called a rabbi. 

Take next the field of medicine —a rep- 
resentative of that learned profession may be 
called a doctor, a physician, a surgeon; or 
colloquially an M.D. 

In the field of law, he may be called a 
lawyer, an attorney, a counsellor, or an ad- 
vocate. In England you may add the other 
two well-known words — barrister and solici- 
tor. 

Why this variety of words descriptive of 
these three professions? 

A single word will do for a barber. A single 
word will do for an electrician, or a me- 
chanic, or a plumber. A single word will do 
for a blacksmith. 

I think there is something significant about 
the variety of words used in our language 
to describe members of the learned profes- 
sions representing medicine, the church, and 
the law. 

These professions, I suggest, embrace mat- 
ters of such richness and importance that no 
single word satisfies the mind as a fully de- 
scriptive word. There is in this nomenclature, 
I believe, a subtle compliment. 

There must have been solid satisfactions, 
for example, in being a blacksmith, so solid 
that his place in our culture became em- 
bodied in our songs, our stories, and our 
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poems, but however secure his position, it 
was not quite rich enough in content, so 
that several names would attach to it, as 
several names have attached in the other 
fields I have mentioned. 

Those words may be used interchangeably 
to designate members of the legal profes- 
sion — an attorney, a counsellor, an advocate, 
and a lawyer. 

It is this collection of nouns that are used 
quite at random to denote a member of the 
legal profession which gives me the key to 
what hereafter I shall say, at least in part, 
about the position of a lawyer in society. 


The Attorney 

Let me take first the word “attorney.” It 
is perhaps not the richest in meaning, but to 
me it denotes representation. Indeed, there 
is in the law a power of attorney, something 
which specifically authorizes the holder to 
perform a series of designated acts. The 
holder of a power of attorney may convey 
property; he may sign checks; he may collect 
debts or incur obligations. It is common to 
say “I can’t be at this meeting but my at- 
torney will be there”. I consider this a sig- 
nificant conception. It implies confidence so 
great that the representative equals the prin- 
cipal. 

No doctor, no priest, no other person car- 
ries this responsibility for another to the de- 
gree that an attorney carries it. 


The Counsellor 

The second word I have mentioned is 
“counsellor”. To me this implies the wise, 
the trusted, the respected adviser to a single 
client, a family, or a business. To this wise 
counsellor come the clients with their prob- 
lems, seeking his wisdom for their solution. 

Those problems may involve money or 
property or family relations or estates, or even 
problems affecting a marriage or a home and 
its durability. These are areas where both 
the doctor and the priest may be consulted, 
but the wisdom of the counsellor is the 
wisdom most often sought and heeded. Here 
are great satisfactions for the lawyer and for 
the client. 
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Over and over clients may face what may 
seem to them puzzling or even frightening 
situations, but the wise counsellor has seen 
and dealt with many such problems, and he 
solves them with a sure touch and thus there 
is created on the part of the client a sense 
of gratitude which is a delight to the counsel- 
lor. 

This wise counsellor may be found in any 
community — however small, however large. 
It was only yesterday, in this city, and quite 
by accident, that I sat beside such a coun- 
sellor. I think he is here tonight. He is a 
man who, to my certain knowledge, through 
a whole generation, has advised a family and 
an immense business, at every point where 
questions arose. I think no single move of 
any importance was ever made in that long 
period, without consultation with this wise, 
kindly counsellor and lawyer. I think there 
is no finer thing that can happen to a lawyer 
than to have such a relationship lasting 
through a generation. 


The Advocate 


The third word that is used by the pub- 
lic is the word “advocate”. If my voice be- 
trays a sentimental interest in that word, it 
is because I like to think that I am primarily 
an advocate. 

In the areas of service which I have dis- 
cussed, a client has the choice of approach- 
ing a member of the legal profession or not. 
Not so when an advocate is needed. 

This need arises when a client, willingly 
or unwillingly, has become a party to legal 
proceedings. There is now no choice. An 
advocate must be procured. 

Among you who are now listening to me, 
there must be some who will one day be 
unable to do without the services of an ad- 
vocate. 

For the most part, these situations arise 
from collisions inevitable in our society. 
There may be, for example, a collision with 
the law itself, the accusation of a crime, if 
only a collision with those laws cast in a 
criminal frame-work having to do with the 
operation of the cars in which we ride. 
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There may be a collision with another in- 
dividual over a contract, over a boundary dis- 
pute, or some property right; Or an owner 
of a small business may collide with a big 
business of monopolistic tendencies, which 
threatens his very livelihood; a newspaper 
or magazine may publish a false derogatory 
statement about him injuring his reputa- 
tion in his community; a dispute may arise 
over a will, involving either its validity or its 
construction; the tax collector, either state 
or federal, may assess a wholly improper 
and large tax against him. Because of the 
frictions and conflicts of a complicated so- 
ciety, the need for an advocate before a judge 
or a jury or an administrative body may 
arise. 

Here at this critical point of collision, the 
citizen must have some one to speak for him. 
He has no choice. 

Here at this tender and often tragic 
moment in the client’s life appears the advo- 
cate. He searches for, he studies, and he 
marshals the facts; he elicits the interest and 
the help of witnesses and associates of the 
client. He finds in the books and in his ex- 
perience the arguments which may move his 
listeners in his client’s direction. He hopes 
for and often finds that compelling argument, 
that obscure precedent, or that eloquent phrase 
by which he may move men and affect events. 
He identifies himself with his client’s cause, 
and with a skill unexcelled and perhaps un- 
equalled in our society, he delivers to his 
client the last ounce of wit and wisdom, the 
last reserve of eloquence and persuasion, and 
that complete devotion which is good to 
give, and must be wonderful to receive. 

In other words, it is good to be an advo- 
cate. 


The Lawyer’s Public Service 


Perhaps the richest word, or the most all- 
embracing word, and certainly the oldest 
and simplest, is “lawyer”. That word en- 
compasses all the others, and designates the 
wise counsellor, the dependable attorney, the 
devoted advocate; in it are embraced all the 
concepts of fidelity and service which make 
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any profession great, and that of the lawyer 
among the greatest. 

One last word on this point —no speaker 
who stands where I stand could hope to do 
justice to this subject without mentioning 
the field of public service. 

From colonial days, through all the vicissi- 
tudes of our national life, up to today, and 
I hope and believe forever, in every crisis 
and in every period of serenity, the lawyer 
has been found, is found, and I trust will al- 
ways be found, ready with a mighty contri- 
bution to the solution of problems of what- 
ever time or place or magnitude. 

At such times, his power of analysis, his 
power to marshal facts, his ability to per- 
suade, are of inestimable service to his 
country, but most of all—and of this I am 
proudest —he will always be a magnificent 
figure because of his training to advance 
causes and ideas which may not be to his 
personal advantage, but always in the public 
service, because of his ability to discover 
what is right, and then to persuade others 
to see what is right and to adhere to it. 


Lawyers and Liberty 


At this point, I have decided that I will 
stop describing what a lawyer does and, at 
least to some extent, act like a lawyer. 

The word “challenge” appears in the title 
of my address —not selected by me —and 
there has been, I think, in the last two or 
three years, a challenge to the legal profes- 
sion which requires a response. 

For this reason I wish to speak to this kind 
of audience about our constitution, or rather, 
a part of it, and of what I think has been a 
great threat to the liberties it guarantees to 
us, which guarantee, I prefer to believe, is 
the right to fight for and preserve liberties 
always due to be threatened by direct attack 
or in danger of dying from the simple and 
painful sin of complacency. 

As you know from what I have said, and 
from Dr. Arnold’s graceful introduction, I am 
a lawyer, and a lawyer is passionately dedi- 
cated to the idea of an orderly and predict- 
able society. 


I must be able to tell my clients that no 
untoward event will befall them except by 
due process of law. 

I look with horror on the political system 
described behind the various curtains — iron, 
bamboo, and others — which permits a loud 
knock on the door at midnight, the rough 
and brutal hustling into the cattle car, and 
the swift and terrifying journey into fear, 
torture, slave labor camps, and death. 

In what country behind the various cur- 
tains could I stand, as I do tonight, and criti- 
cize the head of this Government, if I chose, 
and know that no hand could or would 
touch me? 

What is it that gives us this ancient, beau- 
tiful freedom of thought, of ideas and of 
speech that is denied to the teeming millions 
who live without it? 

It is the aspirations and the hopes and the 
dreams of our forefathers distilled into words 
and made a part of our constitution. 


The Fifth Amendment 


I wish to raise with you the question as 
to whether or not one fundamental part of 
our constitution, the fifth amendment, has 
not, in some way, had disrepute attached to 
it, and in some way become somewhat tar- 
nished in the public mind, so that it shines 
less brightly than once it did. 

First, may I point out to you the safe- 
guards to liberty that are embodied in the 
fifth amendment? 

It is by no means limited to the guarantee 
against self-incrimination of which I wish 
to speak principally. 

The fifth amendment also provides that 
criminal charges may not be made against 
you or me except upon the finding of a 
grand jury. That means that no person may 
be accused of a crime at the mere whim or 
caprice of the head of the state or the head 
of some police department. 

The second freedom guaranteed by the fifth 
amendment is that no person shall ever be 
placed in double jeopardy. That is the 
lawyer's way of saying that if you or I are 
accused of a crime and tried and acquitted, 
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never again may we be brought to trial for 
that same offense. 

The third freedom guaranteed in the fifth 
amendment is a provision against the taking 
of property except by due process of law. 

The fourth freedom guaranteed in the 
fifth amendment is a provision against the 
taking of private property for public use — 
which may be done — but only upon the pay- 
ment of just compensation. 

Fifth and only lastly do we come to this 
provision about self incrimination, and I now 
use the words themselves. They are 

“No person shall be compelled, in 
any criminal case to be a witness against 
' himself.” 
Note those words “witness against himself”. 
I may not be, you may not be, compelled to 
be a witness against yourself. 

What rights, what dangers, were the 
framers of the constitution thinking of, and 
what safeguards were they erecting when 
they used those words in the fifth amend- 
ment? 

They were thinking primarily of some 
dark pages in history, which thinking is re- 
vealed by their use of the word “compelled”. 
They were thinking of confessions and they 
were thinking of confessions procured by the 
application of torture. 


Trial by Torture 


I have looked into some of those dark 
pages in history, and in a moment I shall read 
to you some quaint old English embodied 
first in some directions to the keeper of the 
Tower in London, where a person was being 
held; and communications from the keeper 
to the State Council, reporting on activities 
in that grim fortress. 

The year is approximately 1600 and Eliza- 
beth is Queen. 

I like to think of those papers, which still 
exist and may be viewed and which may 
be read in print, as, in substance, orders 
issued, legal in nature; and then a return of 
service, so to speak, which would be familiar 
to lawyers, or a return to the issuing authori- 
ty on what was done as a consequence of 


Vol. 40, Nos. 5 & 6 


the receipt of those orders. 

The first is a communication from the 
keeper of the Tower to the Council of State, 
and I now read, with some elisions, to 
shorten it: 

“We have had twoo severall examinations 
of Thomas Meaghe, wherein we finde 
nothing but an improbable tale full of sus- 
picion, not mutche encreased by reporte of 
further matter than heretofore he hathe 
declared to Your Honoure, as by the ex- 
aminations whiche we sende herewith 
maie appeare. We have forborne to putt 
him in Skevington’s Yrons, for that we re- 
received chardge from yow to examine 
hym with secrecie, whiche in that sorte 
we could not do, that maner of dealinge 
requiringe the presence and ayde of one 
of the jaylors all the tyme that he shall 
be in those yrons, and in this examination; 
and besides, we finde the man so resolute, 
as in our opinions litle will be wroonge 
out of hym but by some sharper torture.” 
That communication was duly thought over 

by the Council of State, an’ as a consequence, 
a communication went from the Council to 
the keeper of the Tower, and that I now 
read: 

“Whereas Their Lordships have appoint- 
ed Geoffry Fenton to repaire upon them 
for the examininge of Thomas Meaghe, 
heretofore committed to his charge, and to 
charge him with suche matters as he hereto- 
fore hath denied and now are certified 
from thence to be verified by depositions 
of witnesses. They are required uppon re- 
ceipt hereof to call the said Meaghe before 
them; and in case, being confronted and 
charged with such matter as the said 
Fenton shall bringe with him, he shall 
wilfullie refuse to acknowledge the same, 
then it is thought meete that they deald 
with him with the racke in such sorte as 
they shall see cause.” 

Then comes what I call the final return of 
service, or the report from the Tower as to 
what took place there: 

“We have agayne made twoo severall 
examinations of Thomas Meaghe, and 
notwithstandinge that we have made triall 
of hym by the torture of Skevington’s 


Yrons, and with so muche sharpenes as was 
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in our judgement for the man and his 

cause convenient, yet can we gett from hym 

no matter than we have sent herewith in 
writing.” 

The solemn and then legal procedure at 
the beginning of torture was indeed impres- 
sive. First, there was an oath to the witness 
to tell the truth. A court stenographer with 
book and quill poised sat ready to write down 
the questions as in any court room, and then 
the court stenographer solemnly recorded 
the answers made by the witness under tor- 
ture. 

I hope you observed in what I have called 
“the final return of service” the words “We 
have made triall of hym by the torture of 
Skevington’s yrons’. Torture was not being 
applied as a punishment. It was part of the 
trial of the case to determine guilt by con- 
fession. Punishment for the crime was death, 
but that followed conviction. If the accused 
actually admitted guilt, what more was 
needed? 

Torture, as they thought, was to make the 
accused talkative, who had once been reti- 
cent. 

There are countries where torture is still 
applied to secure confessions. We look on 
the practice with abhorrence, even if the 
torture is not quite so sickening to contem- 
plate as the rack and the iron maiden. 

In our civilization, our constitution has 
rejected the idea of compelling a witness to 
give evidence against himself. Surely it is 
better so. Let us not condemn any man for 
merely asserting a right believed to be so fun- 
damental that it is embodied in our consti- 
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tution itself. 

While doubtless many guilty men have, 
in the past and will in the future, invoke its 
protection, never forget that it was adopted 
to protect the innocent, and never forget that 
it has its roots in the dark pages of history 
and in the barbarous torture chamber in 
which, I am convinced, many a man con- 
fessed to crimes of which he was as inno- 
cent as you or I. 

Tonight, in police stations all over the 
country, men will be taken into custody and 
will be accused of crime and questioned. 
They will not, however, be tortured as 
Thomas Meaghe was tortured, and the solid 
guarantee against it is the fifth amendment. 

I will now go back to the first part of my 
address, if I may, and add a word or two, if 
you will forgive me, of a personal nature. 

I assume that there are in this room young 
men who aspire to be lawyers and who will 
become lawyers. There must be men in this 
room who will become advocates, of which 
part of the profession I have spoken, I hope, 
with obvious conviction. It was a long time 
ago and in a far away place that I made 
that decision, but it is a decision I have never 
regretted; and to those of you who are young, 
and who wish to be lawyers, may I say this: 
if you grow to be old, and if you are very 
lucky, you may, on some occasion, stand 
where I happily stand tonight and have the 
great compliment paid to you of an attentive 
audience, and I allow myself to think, to 
some degree, an affectionate audience, such 
as I have had tonight. 











Measures to Combat Court 
Congestion and Delay Recommended 


Rsseasiins court administration, adequate 
and uniform judicial statistics, modernized 
rules of procedure, calendar control, and fre- 
quent conferences between lawyers and 
judges are among the recommendations of 
the Executive Committee of the Attorney- 
General’s Conference on Court Congestion 
and Delay in Litigation announced early this 
year by Chairman William P. Rogers fol- 
lowing a two-day meeting of the committee a 
few weeks earlier. The Committee also 
recommends additional federal judgeships, 
wider use of pre-trial procedures, and more 
publicity given to both the accomplishments 
and the shortcomings of the judicial system. 
Following is the text of the Executive Com- 
mittee’s conclusions and recommendations: 


Conclusions 

The Executive Committee, on the basis of 
reports submitted and facts considered, 
reached the following conclusion: 

1. The inordinate lapse of time between 
the institution of suits and their final dis- 
position in many of our State and Federal 
courts constitutes a threat to the effective 
administration of justice in this country. Ex- 
cessive delay may result in the denial of 
reparation for wrongs. It may force parties 
into unjust settlements. It involves the risk 
that some witnesses may die or become other- 
wise unavailable and the virtual certainty 
that the memories of others will become dim 
before legal rights which are dependent upon 
their testimony can be resolved. Prolonged 
and unjustified delay is the major weakness 
of our judicial systems today. 

2. Unless effective action is undertaken to 
remedy this serious situation, it may further 
deteriorate and result in bringing the admin- 
istration of justice in this country into dis- 
repute. 

3. Generations of lawyers and judges have 


permitted delay in litigation to become 
chronic, and it is their professional responsi- 
bility to take the lead in correcting this short- 
coming. The apathy toward the problem is 
caused in part by a lack of public informa- 
tion and interest. The public, with the ex- 
ception of those who have had to seek re- 
course in the courts, is not fully aware that 
justice is often unnecessarily slow. It does 
not know that the administrative machinery 
of most of our courts is not geared to keep 
pace with the tempo of our times. In many 
instances, there is no reliable statistical in- 
formation available to determine precisely 
how long it takes to get cases tried. But 
neither the integrity nor independence of the 
courts would suffer by public discussion of 
their administrative shortcomings. On the 
contrary, public discussion and public inter- 
est will stimulate action which will result in 
improving the administration of justice. 

4. Because of the widespread attitude of 
resignation to the law’ delay, the solution 
to the problem will require an extraordinary, 
nationwide drive. We are convinced, how- 
ever, that given adequate judicial manpower 
and proper judicial administration, this con- 
certed drive can eliminate the existing con- 
gestion of cases on the calendars of our 
courts without subverting fundamental prin- 
ciples of justice. Once this backlog of pend- 
ing cases is eliminated, and lawyers, judges, 
and litigants are shown that delay is not in- 
evitable in our judicial systems, the business 
of the courts can then be kept current even 
though litigation will undoubtedly increase as 
our economy and population continue to 
grow. 


Recommendations 


The Committee considered a great many 
worthwhile proposals which have been 
recommended and successfully employed as 
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methods whereby in an orderly, effective, and 
impartial way the administration of justice in 
our courts can be placed on the current basis. 
It was determined that for the present its 
recommendations would be limited to those 
proposals which will have an immediate and 
direct impact on the serious congestion and 
delay which now exists. It has, therefore, 
reserved, for further consideration and future 
recommendation, a number of proposals 
which may prevent recurrence of undue de- 
lay. The initial steps of the operation plan 
to be actively coordinated by the Commit- 
tee are confined to the matters that are 
deemed to be basic requirements. 

I. With particular regard to the State 
courts, we recommend the immediate initia- 
tion of action programs by all participating 
organizations in the Attorney General’s Con- 
ference on Court Congestion and Delay, 
within their particular sphere of competence, 
with the following objectives: 

(a) The establishment of centralized ad- 
ministrative supervision of all courts in a 
single head, preferably the chief judge of a 
State system, with authority to promulgate 
uniform court rules, and to assign judges to 
places where congestion is acute and thereby 
assure fair division of work among all avail- 
able judges. This administrative supervision 
requires the assistance, in every State, of an 
effective Administrative Office of the Courts 
or an equivalent administrative staff, to pro- 
vide the necessary management and ad- 
ministrative services for the courts. 

(b) The maintenance in all jurisdictions of 
uniform and up-to-date judicial statistics. In- 
formation should be compiled on the time re- 
quired from the filing of cases until their 
final disposition, on how long cases are held 
after submission until decision, and on how 
long it takes on the average to have a case 
decided on appeal. Such statistics should 
preferably be maintained by the administra- 
tive office or staff designated for that purpose. 

(c) The adoption of modernized rules of 
procedure to keep abreast of modern condi- 
tions, providing. particularly for effective 
utilization of pretrial conferences and dis- 
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covery procedures to promote the orderly 
and expeditious trial of cases. 

(d) The adoption of businesslike methods 
for supervising court calendars that will re- 
sult in more efficient use of the time of judges 
and to give full recognition to the responsi- 
bility of judges to control the progress of 
litigation from the time cases are commenced 
until their final disposition. 

(e) Frequent conferences of members of 
the bar and judges, formally and informally, 
to encourage cooperation in efficient judicial 
administration and improvement through 
self-criticism, evaluation and interchange of 
views. 

II. The Attorney General’s Conference can 
also have great impact on this nationwide 
problem by stimulating action which will re- 
sult in bringing the Federal court system up 
to date. It is anticipated that a favorable 
precedent set by the Federal courts in elimi- 
nating court delays will encourage State 
courts to follow suit. Therefore, in addition 
to recommending the adoption of the above 
proposals in all jurisdictions where they have 
not been adopted, the following special 
recommendations are made concerning the 
Federal courts: 

(a) We recommend legislation to provide 
that a chief judge of a Federal circuit or of 
a Federal district court shall relinquish his 
administrative duties upon reaching the age 
of 70. This proposal gives recognition to the 
established fact that the daily administrative 
problems of the courts are difficult and ex- 
hausting and that senior judges should not 
be called upon to handle them in addition 
to normal duties. 

(b) We recommend that Congress invite 
the Chief Justice of the United States to ap- 
pear personally before a joint session at the 
beginning of every Congress and report on 
behalf of the Judicial Conference of the 
United States on pending urgent require- 
ments of the Federal courts and on long- 
range programs to meet future needs before 
they become critical. It is essential that the 
courts be provided with a spokesman to make 
known to Congress directly and effectively 
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recommendations which will advance the 
proper administration of justice and which 
are therefore of common concern. 

(c) We recommend enactment by Con- 
gress of legislation to effectuate the recom- 
mendation of the Judicial Conference of the 
United States for the creation of 35 addi- 
tional Federal district judgeships, 2 addi- 
tional circuit judgeships, and making perma- 
nent the 4 temporary judgeships. These ad- 
ditional Federal judgeships are critically 
needed, not only to assist in the current 
drive to eliminate congestion and delay but 
to fill the need for more judges to handle the 
ever-expanding business of the courts caused 
by the continuing growth of our population 
and expansion of our economy. 

(d) We recommend amendment of section 
371 (b) of title 28, United States Code, to 
designate a judge who takes advantage of 
the retirement provisions a “senior judge” 
rather than a “retired judge,” and to provide 
a “Roster of Senior Judges” who are willing 
and able to undertake special judicial duties 
upon assignment by the Chief Justice. This 
would mitigate the present feeling of many 
judges that by retiring they mark themselves 
as useless and no longer fit for public serv- 
ice even on a limited basis. It would create a 
status whereby mature, experienced, and 
respected senior judges may serve with dis- 
tinction and perform important public serv- 
ice in their judicial capacity. 

(e) We recommend, in concurrence with 
a resolution of the Judicial Conference of 
the United States, that pretrial procedures 
and techniques should be used in every civil 
case in the Federal courts except in extra- 
ordinary cases where the district judge ex- 
pressly enters an order otherwise and finds 
that the ends of justice would be better 
served without resort to these procedures. 
While we recognize the early reluctance on 
the part of many judges to employ novel pro- 
cedures before their effectiveness had been 
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fully tested, the salutary experience with pre- 
trial now justifies its adoption by all district 
courts as a recognized means for providing 
better and more expeditious trial of cases. 

III. The following recommendations are 
of general applicability: 

(a) We recommend that law schools 
adopt as a part of their regular curriculum 
instruction in the administrative aspects of 
the law. Such a course should include the 
teaching of methods for reducing delays in 
litigation and that the use of dilatory tactics 
is contrary to the ethical standards governing 
the practice of law and the professional re- 
sponsibility of officers of the court. Bar asso- 
ciations should initiate similar programs to 
stimulate in their membership action con- 
sistent with these principles. 

(b) We recommend as a guide in deter- 
mining whether trial court calendars are cur- 
rent, that delay in the final disposition of the 
average civil case beyond 6 months after the 
action is commenced should he considered 
excessive. If an appeal is taken, the case 
should be brought on for argument and a 
decision rendered within 6 months after 
entry of the judgment appealed from. 

(c) Finally, we recommend that all possi- 
ble means be utilized to focus public atten- 
tion on both the accomplishments and short- 
comings of our judicial systems. It is 
essential, if corrective action is to be forth- 
coming, that there be public knowledge and 
awareness of the serious deprivations of jus- 
tice which result from undue delays in the 
administration of justice. This is currently 
lacking. All media of public information, 
therefore, should be provided with and en- 
couraged to disseminate accurate and speci- 
fic factual material on the condition of the 
courts. We must rally public support behind 
this nationwide drive against the law's delay 
for the measures which will result in its eli- 
mination. 

















Judiial Administration 
Legislatwwe Summary 








State-wide court reorganization proposals 
held the spotlight in four states — New York, 
Illinois, Connecticut and Wisconsin —as the 
1957 legislative season got under way. In 
December the New York Temporary Com- 
mission on the Courts submitted a final ver- 
sion of its plan for a unified state court 
system. Unification with respect to jurisdic- 
tion is to be secured by consolidation of the 
maze of trial courts into a few courts of broad 
jurisdiction; with respect to administration by 
general supervision over the whole by the 
new judicial conference established two 
years ago; and fiscally by a single budget for 
the entire state court system. 

The proposal had the strong support of the 
metropolitan press and many upstate news- 
papers, and of a citizens’ group, the Commit- 
tee for Modern Courts. Most of the opposi- 
tion came from the justices of the peace and 
the Surrogates (corresponding roughly to 
probate judges elsewhere), most of whom 
are politically powerful in their local com- 
munities, and who do not relish the idea of 
being absorbed into the integrated court 
system. The plan proposes to replace the 
3,000 justices of the peace with 1,200 magis- 
trates as parts of the unified system, and to 
merge the Surrogates’ courts into family court 
divisions of the county courts or of the 
Supreme Court in the metropolis. Although 
its sponsors clung to hope until the last day 
of the session, the legislature adjourned 
without action on the court plan. 

The proposed judicial article of the Illinois 
constitution introduced and defeated in the 
last two sessions of the legislature was intro- 
duced again, with minor changes, under the 
joint sponsorship, as before, of the Illinois 
State Bar Association and the Chicago Bar 
Association. It would consolidate all present 
courts in each circuit into a single circuit 


court, with branches corresponding to the 
present separate courts. All present judges 
would be absorbed into three classifications 
of judicial officers, circuit judges, associate 
judges and magistrates, all of whom would be 
paid by the state except as certain counties 
might assume or supplement their support. 
All fee compensation would be abolished. 
Administrative authority over the whole 
would be in the state supreme court, acting 
through the chief justice, and with the aid 
of an administrative director and staff, and 
in each circuit there would be an administra- 
tive chief judge. All judges at the expiration 
of their terms would have the right to run 
for reelection without opposition on a sepa- 
rate non-partisan ballot. | 

The people would be given a chance to 
retain the present elective system in other 
respects, or to establish a nominating com- 
mission composed of laymen appointed by 
the governor and lawyers appointed by the 
supreme court to select nominees for vacan- 
cies, who would then go direct to the voters 
for confirmation. 

Politican opposition centers in the selection 
provisions and in the inclusion of the huge 
Municipal Court of Chicago in the unified 
system, and an alternative proposal has been 
introduced which is substantially the same 
as the bar association plan except in those 
two respects. The bar plan has the backing 
of a Citizens Committee for Judicial Amend- 
ment headed by Henry Pope, Jr., Chicago 
business man, and Otto Steffey, president of 
the Illinois Agricultural Association. 

A dozen bills introduced in the Connecticut 
legislature offered almost that many different 
approaches to court reorganization in that 
state. As in New York, the storm center is 
the local courts andthe probate courts, 
Connecticut's counterpart of the New York 
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Surrogate courts. There are 168 local courts 
(66 municipal and 102 justice of the peace) 
handling 175,000 cases a year and employing 
over 500 people. 

The state bar association bill called for 
complete integration of the state court system, 
including local and probate courts. A sub- 
stitute backed by the Governor would have 
omitted the rich and politically powerful 
probate courts. Other bills picked out specific 
evils to correct, leaving the general system 
untouched. 

As the Journal went to press there was no 
prospect of favorable action on any of them. 

The court plan under consideration in 
Wisconsin would set up a three-level court 
system with the supreme court at the top, 
the justices of the peace at the bottom, and 
all other courts combined into one circuit 
court in each circuit. Wisconsin constitu- 
tional amendments must be passed by two 
successive sessions of the legislature before 
submission to the people. This plan _ was 
passed in 1955 with little notice, but this 
year vigorous opposition has developed, 
chiefly among the judges affected, and the 
outcome is problematical. 

Legislation has been introduced in the 
California legislature to request the judicial 
council and the state bar to study the present 
system of court organization and procedure 
and to propose improvements to the legisla- 
ture. A separate bill would provide separate 
financing for the study. Meanwhile, largely 
by coincidence, the three-year study of the 
courts of Los Angeles sponsored by the Sec- 
tion of Judicial Administration of the Ameri- 
can Bar Association as a part of a nation-wide 
series was completed and its recommendations 
announced by Professor James G. Holbrook 
of the University of Southern California, its 
director. The 42 recommendations range from 
suggestions on the location and limitation of 
expansion of branch courts, appointment and 
election of judges, and a compulsory retire- 
ment age for judges, to proposals that fewer 
jurors be used in civil cases and that juvenile 
traffic cases should be handled by municipal 
and justice court judges as referees of the 
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juvenile courts. 


Selection of Judges 


Versions of the judicial selection plan 
advocated by the American Judicature So- 
ciety and the American Bar Association are 
being actively promoted in Kansas, Montana, 
Colorado, Maryland and Pennsylvania. Last 
November the Republican governor and 
lieutenant-governor of Kansas were defeated 
for reelection. In January, a few days before 
the expiration of his term, the outgoing gov- 
ernor announced his resignation, a justice of 
the state supreme court announced his retire- 
ment, and the lame duck lieutenant governor, 
swom in as governor for the remaining few 
days of the term, appointed his predecessor 
to the supreme court vacancy. Kansas news- 
papers called it a “triple play,” and the judi- 
cial selection plan which the Kansas Bar 
Association was all ready to introduce any- 
way made front page headlines. 

Defeated in three previous sessions, the 
Pennsylvania Bar Association is going back 
to the legislature this year with the demand 
that the people be given a chance to vote on 
the “Pennsylvania plan.” The Colorado plan, 
distinctive in that it provides for both politi- 
cal and geographic balance in the makeup of 
the nominating commissions, was having hard 
sledding because of a reapportionment battle 
in the legislature, and the Montana plan was 
defeated on third reading in the House. 

The judicial selection plan currently under 
consideration in Illinois is described in an 
earlier paragraph. The New York court plan 
sidesteps the issue of judicial selection and 
offers no change in that respect. The Charter 
Board of Freeholders of St. Louis has ap- 
proved a plan for non-partisan selection of 
police court judges by a system analogous to 
the Missouri plan for selection of circuit, 
appellate and supreme court judges. Police 
judges presently are appointed by the mayor 
of St. Louis. 

On the legislative program of the State Bar 
and the Judicial Council of California are two 
proposed constitutional amendments, one to 
enlarge the Judicial Qualifications Commis- 
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sion to consist of the chief justice, the attor- 
ney-general, two judges of district courts of 
appeal, one superior court judge, two mem- 
bers of the bar and two laymen, the judges 
to be appointed by the supreme court, the 
lawyers by the board of governors of the 
State Bar, and the laymen by the governor. 
The second proposal is that no person shall 


be appointed to the office of superior or | 


municipal judge until he has been approved 
by the Judicial Qualifications Commission. 


Judicial Salaries 


The following judicial salary increases have 
been enacted by 1957 legislatures: 

Washington — Supreme court, from $15,000 
to $20,000; superior court from $12,000 to 
$15,000. 

Arkansas — Supreme court from $9,000 to 
$15,000; circuit judges and chancellors from 
$7,200 to $10,800. 

Kansas — District judges from $8,000 to 
$9,000, effective January, 1959. 

Utah —Supreme court from $10,000 to 
$12,000; district judges from $8,000 to 
$10,000; city court judges in first class cities 
(Salt Lake City) from $5,000 to $7,200, and 
permits city judge salaries elsewhere to go 
up to that amount from present $5,000 
maximum. 

Tennessee — Judges of general sessions 
courts and juvenile courts raised to $7,500 
effective September 1, 1958. 

New York — The legislature enacted legis- 
lation increasing the state’s share of the salary 
of Supreme Court (trial court) justices from 
$10,000 to $21,000. The bill carried an appro- 
priation of $264,000 for the increase. It brings 
the pay for justices in New York City to 
$32,000, and those on the Appellate Division 
to $34,000. Court of Claims salaries were 
raised from $30,000 to $33,000 a year. 

Under a headline “Too Little for Too Long” 
the Texas Bar Journal last month announced 
the Texas bar’s all-out campaign to put Texas 
judges in rank with judges of other leading 
states in that respect. First in so many ways, 
Texas is tenth in salaries of district judges 
($9,000), eleventh in salaries of intermediate 


appellate judges ($12,000) and twelfth in 
salaries of supreme court judges ($17,500). 
The bar is asking that these be raised to 
$16,000, $20,000 and $24,000 The American 
Judicature Society’s judicial salary schedule, 
revised in October, 1956, and with subse- 
quent changes added in pen and ink, is avail- 
able without charge upon request. 


Judicial Retirement and Court Congestion 


Measures to combat court congestion by 
the use of the services of retired judges have 
been introduced in the legislatures of two 
states. An Arizona bill would provide for 
recalling retired judges to service, and an 
Oklahoma bill would establish the position 
of supernumerary judge, retired but subject 
to call for further service as able and needed. 
Nebraska bills would extend judicial retire- 
ment to county judges and judges of the 
workmen’s Compensation Court. 

To combat congestion in the courts of 
Chicago, a bill, S. 74, pending in the Illinois 
legislature would permit transfer of cases 
from one court of record to another in the 
same countty. The effect would be to permit 
the Municipal Court to absorb some of the 
caseload of the Circuit and Superior courts. 
To keep personal injury litigation from con- 
centrating in cities like Chicago (for the sake 
of higher verdicts), a proposal approved by 
the American Bar Association at its 1957 mid- 
year meeting in Chicago would limit the 
filing of damage suits in federal courts to the 
district where the accident took place or 
where the plaintiff resides. 


Court Administration 


If pending legislation is enacted, the list of 
states having state-wide court administrators 
will be increased by at least three. $.C.A. 12 
in California proposes a constitutional amend- 
ment to enlarge the judicial council to include 
four members of the bar appointed by the 
board of governors of the State Bar, and to 
establish the office of Administiative Director 
of the Courts, its incumbent to be appointed 
by and to perform duties assigned to him by 
the judicial council. 
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S.C.A. 13, also pending, would amend the 
constitution to provide that each superior 
court and municipal court having two or more 
judges shall have a presiding judge to be 
designated by the Judicial Council, and such 
presiding judge shall distribute the work 
among the judges and prescribe the order of 
business. The legislature of Washington 
has enacted a law to provide for a court 
administrator, acting under the supervision of 
the chief justice, to assign superior court 
judges to other districts to take care of con- 
gested calendars, to sit for judges who are 
disqualified, and to equalize the workload. 
The third state is Illinois, and the adminis- 
trative provisions of its court plan are de- 
scribed above. 


Minor Courts 


A bill prepared and sponsored by the 
Akron Bar Association to do away with the 
justices of the peace in Summit County and 
extend municipal court jurisdiction to cover 
the county has run into opposition from the 
justices, and a substitute bill has been written 
to extend the municipal court jurisdiction but 
leave the justices undisturbed. The Judicial 
Council of Washington has recommended an 
appropriation of $15,000 for a study of minor 
courts in that state. A state-wide system of 
general sessions courts is a project of the 
Tennessee Bar Association. Illinois H. 137 
would increase justice court jurisdiction from 
$500 to $1,000. A number of bills have been 
introduced in West Virginia having to do 
with justice court jurisdiction and adminis- 
tration and proposing the creation of small 
claims courts in that state. 


Jury Trial 

An anti-jury “tapping” bill, Illinois H. 203, 
would forbid recording, listening to or observ- 
ing jury deliberations by non-members of the 
jury. Last November West Virginia amended 
its constitution to permit use of women jurors, 
the New Hampshire increased from $100 to 
$500 the minimum amount in controversy for 
which a jury trial could be demanded. A 
Tennessee bill would permit verdicts by ten 
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out of twelve jurors in civil cases. A New 
York proposal aimed at doing away with jury 
trial in negligence cases as a means of com- 
bating court congestion would permit the 
legislature to abolish jury trial where neces- 
sary for the efficient administration of justice. 
Several West Virginia bills are concerned 
with compensation of jurors, and an Illinois 
bill would increase their mileage allowance. 


Criminal Justice 

The public defender bills previously intro- 
duced in Congress with the sponsorship and 
support of the Department of Justice have 
been reintroduced this year. At its February 
meeting the American Bar Association voted 
to ask the National Conference of Commis- 
sioners on Uniform State Laws to draft a 
model public defender act. Minnesota has a 
bill to substitute a medical examiner for the 
coroner. A West Virginia bill would reduce 
the size of- grand juries. Various juvenile 
court reforms are pending in Maryland, Min- 
nesota, Missouri and Utah, and new juvenile 
court systems are proposed in Nebraska and 
Tennessee bills. A bill to require the trial of 
juveniles accused of serious crimes in the 
regular criminal courts instead of the juvenile 


courts passed the Georgia senate in modified 
form. 


Judicial Councils 


Two new judicial councils are proposed in 
pending legislation. Illinois H.B. 183 would 
create a judicial advisory council of retired 
judges of courts of record to study the Illinois 
judicial system with a view to the improve- 
ment of the administration of justice. An 
appropriation of $50,000 is proposed. West 
Virginia H. 375 is a bill to establish a judicial 
council. A judicial council formerly active in 
that state was discontinued a few years ago. 
Another bill, S. 168, would provide travei 
expenses for members of the judicial council. 


Ethics and Discipline 


Two bills dealing with ambulance chasing 
were introduced in the Illinois legislature as 
the Supreme Court of Illinois let off with a 
slap on the wrist a lawyer who admitted 
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having maintained a paid solicitor for three 
years and until the commencement of dis- 
ciplinary proceedings against him. H. 309, 
sponsored by the Illinois State Bar Associa- 
tion, is a general prohibition of solicitation of 
“law business.” H. 73 would void contracts 
for representation entered into within less 
than forty-eight hours after an accident. A 
circuit judge in Jacksonville, Florida, has 
ruled that advertisements of a lawyer referral 
service in that city violate the canon of ethics 
which forbids solicitation. California S.B. 829 
would provide that if a party believes he 
cannot get a fair and impartial trial before a 
particular judge, another judge must be as- 
signed to hear the case. This proposal is 
sponsored by the Conference of State Bar 
Delegates and has been previously intro- 
duced, passed and vetoed three times. 


Federal Administrative Practice 


Identical bills, H.R. 3349 and 3350, spon- 
sored by the American Bar Association, would 
establish a comprehensive merit career system 
for United States government lawyers, would 
give better status and permit more inde- 
pendence of judgment for hearing commis- 
sioners in federal departments and agencies, 
would provide for the admission and con- 
trol of persons who seek to practice before 
the federal agencies, including specification 
of standards of conduct for such persons, and 
would provide new legislation to prevent 
conflict of interests. The bills provide for the 
establishment of a new and independent 
agency, the “Office of Federal Administrative 
Practice” to administer the new legislation. 
The bills are based on recommendations of 
the Hoover Commission and its Task Force 
on Legal Services and Procedure and of the 
Presidents Conference on Administrative Pro- 
cedure, as modified by the American Bar 
Association and its various section and com- 
mittees. In the same connection, California 


S.B. 1604 would amend that state’s adminis- 
trative procedure to provide for independent 
hearing officers. 


Miscellaneous 


Arkansas Act 35 of 1957 is a new declara- 
tory judgments act. An Ohio bill would give 
procedural rule-making power to the Supreme 
Court of Ohio, and a proposed constitutional 
amendment in California would extend the 
present limited rule-making power of the 
judicial council to the full extent, laws in con- 
flict therewith to have no further force or 
effect. A bill sponsored by the Tennessee Bar 
Association proposes the establishment of an 
unsatisfied judgment fund, at the same time 
that Governor Meyner of New Jersey attacks 
the unsatisfied judgments fund of that state 
as not the answer to the problem. 

Another Tennessee bill would authorize 
pre-trial conferences in the courts of that 
state. An Oregon bill would increase the 
number of judges on the Supreme Court of 
Oregon from seven to nine. California S.B. 
1314 and A.B. 2860 would eliminate the 
correspondence study of law. 

A proposal in Congress for the establish- 
ment of a Commission and Advisory Commit- 
tee on International Rules of Judicial Pro- 
cedure was endorsed by the board of direc- 
tors of the American Judicature Society in 
Chicago in February. Already endorsed by 
the American Bar Association, the bill passed 
the Senate last year. 

A bill sponsored by the Massachusetts Bar 
Association would prohibit banks and other 
financial institutions from advertising for fidu- 
ciary business. California S.C.A. proposes a 
constitutional amendment to make the State 
Bar of California a perpetual public corpora- 
tion composed of all persons admitted to 
practice law. S.C.A. in the same state would 
remove the provision that a judge is eligible 
to other offices during his term. 








Judicial Reform Gets Boost 
at A. B.A. Mid-Year Meeting 


Ni UMEROUS actions bearing on judicial 
administration and judicial reform were taken 
by the American Bar Association at its mid- 
year meeting in Chicago February 18 and 19. 
Other matters of importance were reported 
by various committees and sections even 
though House action at this time was not 
required. 

Outstanding in view of current nation-wide 
interest in reduction of court congestion was 
the Association’s endorsement of a proposed 
amendment to the United States Code which 
would prevent the concentration of damage 
suits against railroads and other carriers in 
large cities like Chicago, New York and Los 
Angeles, by requiring that suits be filed in 
the district where the plaintiff resides or 
where the cause of action arose. Also bear- 
iag on the court congestion problem was the 
vote of the House of Delegates endorsing 
H.R. 3813 authorizing appointment of thirty- 
seven additional federal district and circuit 
judges. 

Recommended by the Committee on Fed- 
eral Judiciary and endorsed by the House 
were H.R. 110, which would permit the Presi- 
dent to nominate a temporary judge when an 
ailing judge who is eligible to retire fails to 
do so; H.R. 3369 which would require chief 
judges of the circuits and of district courts 
to give up their administrative responsibili- 
ties at the age of seventy even though they 
do not then retire from the bench; H.R. 3814 
which would set up a roster of “senior judges” 
consisting of retired judges able and willing 
to render judicial service by special appoint- 
ment; and H.R. 3818 which would increase 
the expense allowance of judges on out-of- 
town assignment from $15 to $25 a day. 

The Special Committee on Legal Services 
and Procedure, acting under authority given 
to it by the House of Delegates a year ago, 
reported the drafting and introduction in Con- 


gress of a bill (H.R. 3349, H.R. 3350, S. 932) 
to be known as the Federal Administrative 
Practice Act of 1957. The act would estab- 
lish an Office of Federal Administrative Prac- 
tice as an independent government agency, 
provide for the appointment and administra- 
tion of a corps of hearing commissioners in 
the administrative agencies with tenure and 
independence, regulate admission to practice 
before federal agencies, and establish a legal 
career service for lawyers in the employ of 
the federal government. 

The special committee also reported the 
drafting of legislation to effectuate other reso- 
lutions adopted at the 1956 mid-year meeting. 
Three bills not yet completed at the time of 
the meeting but since completed, would 
transfer the Tax Court of the United States 
into the federal judiciary as one of its con- 
stituent units, and would set up two new 
federal courts, a Trade Court to which would 
be transferred the limited jurisdiction in the 
trade practice field now exercised by several 
departments and agencies, and a new Labor 
Court to which would be transferred the 
jurisdiction now vested in the National Labor 
Relations Board over the adjudication of rep- 
resentation and unfair labor practice cases. 
The committee has more recently finished 
the drafting of a Code of Federal Administra- 
tive Procedure to replace the present Federal 
Administrative Procedure Act, and is still at 
work on proposed legislation to effectu- 
ate recommendations made with respect to 
the Defense Department of the United 
States. All of these are an outgrowth of the 
work of the Hoover Commission on Reorgani- 
zation of the Executive Branch of the Govern- 
ment, and its Task Force on Legal Services 
and Procedure, and of the President’s Confer- 
ence on~ Administrative Procedure. The 
American Bar Association took cognizance of 
the work of these important groups by ap- 
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pointing a special committee to coordinate 
the views of the many A.B.A. committees 
and sections involved in their numerous 
recommendations. The committee has had 
the help of these sections and committees 
in the drafting of the resolutions and the 
legislation, which reflect the views of the bar 
on the various issues dealt with. 

The report of the Standing Committee on 
Legal Aid Work was devoted largely to 
chronicling the progress of the new move- 
ment for expansion of legal services to indi- 
gent defendants in criminal cases. After the 
Dallas meeting the committee called upon 
state and local bar associations throughout 
the country to study the effectiveness of ex- 
isting facilities performing legal aid services 
for persons accused of crime, and where serv- 
ices are found to be inadequate, to take steps 
to improve them. A gratifying response to 
that appeal was reported. In October a semi- 
autonomous organization of defenders was 
established within the National Legal Aid 
Association, headed by former U. S. Judge 
Justin Miller. The National Conference of 
Bar Presidents and the National Conference 
of Chief Justices have both offered their serv- 
ices in the improvement of legal aid to 
criminal defendants, and the House of Dele- 
gates approved the recommendation of the 
Section of Criminal Law that the Associa- 
tion request the National Conference of Com- 
missioners on Uniform State Laws to draft a 
uniform or model public defender act. 

The House approved a recommendation of 
the Section of Judicial Administration that it 
endorse the principle of H.R. 3819 which 
would provide for district judges to be mem- 
bers of the Judicial Conference of the United 
States. The proposal would increase the 
membership of the Judicial Conference from 
13 to 24, adding one district judge from each 
circuit to the present membership of the 
Chief Justice, the chief judge of each circuit 
and the chief judge of the Court of Claims. 
Also approved was a recommendation of the 
Section of Administrative Law that it be 
authorized to draft and promote the passage 
of legislation to remove the present limita- 


tions on fees of lawyers practicing before 
certain federal administration agencies. In 
some instances these are as low as ten dol- 
lars, regardless of the amount of work in- 
volved. 

One of the most impressive reports de- 
livered at the mid-year meeting was that of 
the Standing Committee on Public Relations, 
which is busily engaged in a multifold pro- 
gram of activities to help and encourage the 
general public to know and like lawyers 
better. The first item in the report was the 
welcome news that the long awaited national 
television program portraying the work of 
the average lawyer in true-life dramas is on 
the way toward realization. Final details on 
a national speakers’ bureau are being com- 
pleted, through which prominent lawyers will 
be made available for addresses before non- 
legal audiences. A film “The Medical Wit- 
ness” is being distributed to legal and medi- 
cal audiences with a splendid reception, and 
the American Bar Association film “Dedica- 
tion to Justice” has had 362 bookings and 82 
television showings. The committee reported 
a good reaction to the Association’s new 
monthly news bulletin American Bar News, 
going to all members, and the monthly Co- 
ordinator and Public Relations Bulletin, dis- 
tributed to about 5,500 A.B.A., state and 
local bar leaders. 

The Standing Committee on Unauthorized 
Practice of the Law reported a two-point 
program to meet the challenge of constantly 
increasing demands upon state and local bar 
associations to protect the public against the 
activities of unauthorized practitioners. The 
first is the initiation of an ambitious program 
for the establishment of a library of unauthor- 
ized practice materials at the American Bar 
Center in Chicago. The collection, being 
compiled by the American Bar Foundation, 
is to consist of both published and unpub- 
lished materials relating to agreements be- 
tween bar associations and lay groups, uni- 
lateral declarations of principles by bar as- 
sociations, circular letters sent by bar asso- 
ciations to laymen, and reports of conference 
groups. It will also include pleadings and 
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decrees in unauthorized practice litigation, 
reported decisions, statutes, and opinions and 
reports of unauthorized practice committees. 
The second point of the program is the pre- 
paration of a comprehensive treatise on the 
subject, there being nothing to serve that 
purpose presently in existence. The commit- 
tee announced the putting of its quarterly 
publication Unauthorized Practice News on a 
subscription basis at $2.50 a year. 

A bulky report distributed by the Traffic 
Court Program portrays an impressive variety 
of activities throughout the country on behalf 
of .better administration of justice in traffic 
cases — workshops and conferences for inter- 
ested lawyers and judges at national and re- 
gional bar meetings in all parts of the coun- 
try; strong support of the President's Com- 
mittee for Traffice Safety and participation 
in its programs; a blanketing of the country 
with regional, state and local traffic court 
conferences, mostly in cooperation with law 
schools; participation in a wide variety of 
other public meetings and events to secure 
additional interest in the traffic court pro- 
grams; field studies of traffic courts com- 
pleted, in progress or in planning in two 
dozen states and localities; successful promo- 
tion of a constantly increasing use of the uni- 
form traffic ticket and complaint in all parts 
of the country (227 cities of over 10,000 popu- 
lation and more than 1,000 smaller cities in 
1955); an active program of promotional co- 
operation with the National Conference of 
Bar Presidents, the state bar cssociations, 
state court administrators, various A.B.A. sec- 
tions, the National Conference of Commis- 
sioners on Uniform State Laws, and outside 
organizations such as the National Safety 
Council; widespread distribution of the book 
Judge and Prosecutor in Traffic Court; and 
production and sponsorship of four excellent 
traffic court training films—“The Traffic 
Problem,” “Procedure in the Traffic Court- 
room,” “Corrective Penalization,” and “Court 
Business Administration.” 

The next big event on the traffic court 
program is a five-day regional traffic court 
conference to be held the week of June 3 at 
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Fordham University, New York. Earlier this 
year similar regional conferences were held 
in Berkeley, Calif., and New Haven, Conn., 
and others are scheduled for August 19-23 at 
the University of Tennessee, Knoxville, and 
October 14-18 at Northwestern University, 
Chicago. 





North Carolina Bar 
Plans Study of Courts 


The North Carolina Bar Association’s Com- 
mittee on Improving and Expediting the 
Administration of Justice has announced 
plans for a thorough study of the state gov- 
ernment’s judicial department. 

The first phase of the project will be a 
study of the civil docket of the courts. Later 
similar studies will be conducted with the 
criminal docket and other divisions of the 
department. 

In studying each court the committee 
plans to consider methods of selecting per- 
sonnel, conditions of the docket, volume of 
work, types of cases causing congestion, costs 
to litigants, expenses of operation, procedure 
and records. 

When studying the court system as a 
whole, the committee will consider the rules 
of procedure, expenses of operation of the 
courts, rotation of Superior Court judges, 
effect upon litigation by the administration of 
the courts and the general structure of the 
state court system. 

The study of the judicial department, the 
first in North Carolina since before the con- 
stitution of 1868, will be with the cooperation 
of the Institute of Government at Chapel Hill. 
The Institute has already completed pilot 
studies in four counties of the state and the 
results of these studies will be used as the 
basis for the entire project. The general 
format of the project will be to gather infor- 
mation, analyze it, and then to make recom- 
mendations, if necessary, to the 1959 legisla- 
ture. 

An innovation in judicial administration 
research was a five-day workshop on tech- 
niques and methodology conducted for the 
staff of the North Carolina project by the 
Institute of Judicial Administration at the 
New York University Law Center. 
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The workshop was conducted by a staff of 
experts, including law professors, court ad- 
ministrators, supervisors of other studies 
similar to this one, a former bar association 
president, and a consultant to a citizens’ com- 
mittee. They discussed and demonstrated 
the effective gathering and analysis of judicial 
administration data, court administration, the 
keeping of judicial statistics, selection of 
judges, cooperation with citizens groups, 
civil and criminal procedure, and simplified 
rules of evidence. 





Award of Merit Competition 
For Bar Associations Announced 


A new and simplified procedure for appli- 
cations for the annual award of merit for 
state and local bar associations has been 
announced by the American Bar Association’s 
Section of Bar Activities. Applicants are to 
select one to three major activities and give 
a full picture of them — purpose or objective, 
method of operation, problems and pitfalls, 
solutions to the latter, and benefits to the 
association, its members or the public. 

Projects need not be limited to a single 
year, but may be continuing activities, with 
the current year’s activities pointed out. 
These may be followed by brief descriptions, 
in 75 words or less, of other commendable 
activities, new or old. Exhibits may accom- 
pany the entries as heretofore. 

Details may be secured from A.B.A. head- 
quarters, American Bar Center, Chicago 37, 
Illinois. Because of the early aanual meeting 
this year, there is an early deadline, May 15, 
for the award of iaerit entries. 





New York Canon on Press 
Releases and Public Statements 


Following is the text of the New York 
State Bar Association’s Canon 20 as amended 
at its recent annual meeting: 

“It is unprofessional for a lawyer to make, 
or to sanction the issuance or use by another 
of any press release, statement or other dis- 
closure or information, whether of alleged 
facts or of opinion, for release to the public 
by newspaper, radio, television or other 
means of public information, relating to any 
pending or anticipated civil action or pro- 
ceeding or criminal prosecution, the purpose 
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or effect of which may be to prejudice or 
interfere with a fair trial in the courts or with 
due administration of justice. The foregoing 
shall not be applicable to publications of 
statements made in court or to quotations 
from public records of the court or from 
depositions or filed or served pleadings, or 
affidavits filed or submitted to the court. 
However, this canon shall not be so con- 
strued as to limit the right of an attorney in 
good faith to divulge information for publica- 
tion in reply to any public statement which 
adversely affects the interest of his client, 
provided that the information is supported 
by facts and does no more than contradict 
or mitigate the effect of said statement.” 


Pre-Trial Film Is 
Produced in California 


A new 25-minute black and white 16 milli- 
meter sound film dramatizing a pre-trial 
conference, produced by the Educational 
Film Department of the University of Cali- 
fornia, will be released May 1. 

Based upon pre-trial procedure as now 
widely practiced in the courts of California, 
the film dramatizes the use of the time and 
money-saving procedural device in a typical 
tort case involving an exploding bottle. 

The film opens with a brief explanation 
by the presiding judge of the purposes and 
aims of « pre-trial conference. The ensuing 
discussion covers medical examination of the 
plaintiff, depositions and discovery, identifica- 
tion and admission of exhibits, limitation of 
number of expert witnesses, elimination of 
unnecessary parties, and exploration of pos- 
sible settlement. 

The action in the film shows the kinds of 
matters which can be handled in pre-trial 
conferences and demonstrates the time-saving 
advantages of the conferences. Long advo- 
cated by the American Judicature Society 
and other professional organizations, pre-trial 
has received added impetus during the past 
year with the special emphasis being given 
throughout the country to congestion in the 
courts and means of overcoming it. The new 
film will supplement the valuable work of 
the pre-trial committee of the Judicial Con- 
ference of the United States in recent years 
in staging live pre-trial demonstrations at 
bar conventions. 
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The script was prepared by Clarence L. 
Kincaid, judge of the Los Angeles County 
Superior Court and chairman of the Commit- 
tee on Pre-Trial of the Judicial Council of 
California. Information regarding rental or 
purchase of the film may be secured from 
the Educational Film Sales Department, 
University Extension, University of Calli- 
fornia, Los Angeles 24, California. 








Items in Brief 





TELEVISION and motion picture por- 
trayals of lawyers, judges and courts may be 
improved as a result of the appointment of a 
special American Bar Association committee 
to cooperate with those industries. Composed 
of Los Angeles and New York lawyers, it is 
headed by Martin Gang, Los Angeles, and 
Paul D. O’Brien, New York, as co-chairmen. 


A CHANGE OF DATE for the Seminar 
for Appellate Judges at New York University 
School of Law has been announced. The 
seminar will be held July 8 through July 19. 
Last year’s session attracted twenty-three high 
court judges from sixteen states and Puerto 
Rico. 


A WORKLOAD STUDY of the Louisiana 
Supreme Court has been authorized by the 
Judicial Council of the Supreme Court and 
the Louisiana District Judges Association. 
The study group will consist of supreme 
court and courts of appeal judges appointed 
by the chief justice. 


A $100,000 BUILDING has been pur- 
chased by the Essex County Bar Foundation 
in New Jersey for use as a research and legal 
aid center. Plans call for establishment of a 
law library, facilities for the Legal Aid So- 
ciety, and quarters for work by Supreme 
Court committees and research and study 
projects which will be coordinated with the 
projects undertaken by the American Bar 
Foundation. 
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Books and Pamphlets 
That You Can Use 


Readers are invited to check the follow- 
ing selected list of books and pamphlets, 
new and old, on the Society's shelf for 
distribution to those who have use for 
them, without charge except as noted. 


“The Missouri Experience with Judicial 
Selection and Tenure,” address of William 
W. Crowdus, St. Louis, Hutchinson, Kan- 
sas, Oct. 26, 1956. Eight-page reprint from 
Journal of the Bar Association of the State 
of Kansas. 


Selection of Judges. Report to the Kan- 
sas legislature prepared by the Research 
Department of the Kansas Legislative 
Council. 28 pages, mimeographed. 


California Manual of Pre-Trial Proce- 
dure, and rules relating to pre-trial con- 
ferences. 36-page booklet, printed. 


A Judge’s Handbook of Pre-Trial Pro- 
cedure, by Clarence L. Kincaid. 40-page 
reprint from Federal Rules Decisions. 


Proposed Judicial Article of the Consti- 
tution of the State of Illinois: Text and 
Explanatory Summary. Illinois State and 
Chicago Bar Associations. 18-page printed 
booklet. 


Bar Associations, Attorneys and Judges: 
Organization, Ethics, Discipline, by George 
E. Brand. Acclaimed by top present-day 
leaders of the American bar as an out- 
standing contribution to the organized bar 
and the better administration of justice. 
More than 1,000 pages, rules and statutes 
of all states relating to bar admission, bar 
organization, ethics and discipline of 


lawyers and judges. $7.50 plus postage. 


Bar Association Organization and Activi- 
ties, by Glenn R. Winters. A handbook 
for bar association officers, sponsored by 
the Survey of the Legal Profession and 
the Conference of Bar Association Presi- 


dents. $4.00. 


American Judicature Society 
1155 East Sixtieth Street 
Chicago 37, Illinois 
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May 


1-3 —Illinois State Bar Association, Annual 
Meeting, Chicago, Illinois. 


LS) 


—South Carolina Bar Association Conven- 
tion, Greenville, S. C. 


2-4 —Florida Bar Association, Annual Meet- 
ing, Miami Beach, Florida. 


7-8 —Utah State Bar Annual Meeting and 
Institute, Salt Lake City, Utah. 


7-1l—American Bar Association 
Meeting, Denver, Colorado. 


Regional 


9-11—Louisiana State Bar Association Annual 
Meeting, Shreveport, La. 


10-12—Virginia State Bar, Roanoke, Virginia. 


15-18—Ohio State Bar Association, Columbus, 
Ohio. 


16-18—New Jersey State Bar Association, At- 
lantic City. 


22-25—American Law Institute, Washington, 
D. C. 


30-June 1—Georgia Bar Association, Savannah. 


June 
6-7 —Iowa State Bar Association, Des Moines. 
12-14—Wisconsin Bar Association, Delavan. 


24-27—Pennsylvania Bar Association, Bedford 
Springs. 


27-29—Mississippi State Bar, Biloxi. 





Beneh and Bar Calendar 





July 
8-19—Seminar for Appellate Judges, New 


York University School of Law, New 
York. 


13-15—Junior Bar Conference Annual Meeting 
New York. 


14-31—American Bar Association, New York 
City, general sessions of Assembly and 
House of Delegates, July 14-16 (Insur- 
ance Section, July 8-9, other sections 
July 12-13); London, England, July 24 
through 30. 


23-25—State Bar of Arizona, Prescott. 
September 
26-28—The Missouri Bar, Kansas City. 


November 


13-16—National Legal Aid Association, Miami 
Beach, Florida. 


1958 
January 


27—Pennsylvania Bar Association, Harris- 
burg. 
August 
25-29—American Bar Association, Los Angeles. 


1959 
August 


24-28—American Bar Association, Washington, 
a & 
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The Reader’s Viewpoint 








Not Dreary Nor Drab 


During my years as an official with the 
chief justice at the supreme court of this 
state (Queensland), I derived much pleasure 
and profit from the perusal of your Journal. 
My present duties and location as one of 
the legal advisors to the Crown preclude con- 
tinuance of that pleasure so now I write, 
following your repeated announcement, to 
request that my name be placed on your 
mailing list. Not so many here dispense the 


American legal journals and textbooks. I am 
pleased to be among the few who do. 
Your Journal is a striking illustration of my 
oft reiterated dictum that there is no need 
for a legal publication to be dreary and drab. 
Our own publications have much to learn 
in format. On a tour of Europe last year I 
found perusal of your publication had — 
me on a number of points that arose for dis- 
cussion, such as education, archives, judicial 
selection, conduct in court, procedural points 
—and so my visits to foreign courts were far 
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more valuable than would have otherwise 
have been the case. 


WILHELM M. Von PLOENNIES 
Official Solicitor 
Public Curator’s Office 
Queensland, Australia 


“Hippocratic Oath’ 


In a recent issue of the Journal a “Hip- 
pocratic Oath” for lawyers was printed. 

In general, I subscribe to the tenets set out, 
with this exception. It is my considered 
opinion that no judge should have the right 
to comment on the evidence, for it cannot be 
disputed that a jury will be influenced by the 
attitude of the judge, whom they the jurors 
believe to be a fountain of knowledge and 
righteousness and forget that he, the judge, 
is a mere man with the usual bias and preju- 
dice, and in most instances, on the bench not 
because of judicial temperament or great 
legal ability, but because of political prefer- 
ence and appointment, and therefore, in 
many instances, of mediocre ability and 
highly partisan temperament. 

A trial judge should do no more, if the 
case is to go to the jury, than to give the 
theories of the parties and charge the law of 
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the case. For a trial judge to go further is 
similar to an umpire who decides the result 
of a game by how he feels towards the team 
managers or players. 

It has never been my thought that a judge 
should not exert general control over the trial 
and that questions of law should not be 
passed upon by the court, but I do believe 
that all judges should remain unbiased and 
unprejudiced in the conduct of a trial. 
Further, that all mixed questions of law and 
fact should be resolved by the jury. 

While I am a firm believer in our judicial 
system, I realize that the way and manner by 
which most states and the federal govern- 
ment select judges is a travesty upon justice 
and right. 

The roster of federal judges, from the 
Supreme Court down through the district 
courts, reveals the judiciary glutted with ex- 
congressmen, ex-senators, ex-governors — in 
fact, ex-about everything except real judicial 
temperament and ability. Of course, in the 
minority, there are men and women who 
have raised the standards of the judiciary but 
these judges are people who have devoted 
their lives to the law and not to politics. 

Rosert H. Poik 
Attorney at Law 
Nashville, Tennessee 
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BOOKS 

Three new books remind us forcefully of 
the great impact of the law on family life 
and family problems, and of the need for 
improvement in the administration of justice 
in that field. The first is Family Cases in 
Court,’ by Maxine Boord Virtue, author of 
the recent Detroit metropolitan court survey.” 
This book, written for the Interprofessional 
Commission on Marriage and Divorce Laws, 


presents the results of a survey of divorce 
procedure in three major cities, San Fran- 
cisco, Chicago and Indianapolis, with certain 
constructive developments in other cities 
thrown in. 

The most impressive thing about the book 
is the wide dissimilarity which it shows both 
in practices and in thinking. One court is 
scrupulously respectful of the parties’ privacy; 
another conducts divorce proceedings in 





1. Virtue, Family Cases in Court. Durham, N. C.: 
Duke University Press, 1956. Cloth, pp. xxxvii, 291. 
$4.00. 


2. Virtue, Survey of Metropolitan Courts: Detroit 
Area. Ann Arbor: University of Michigan Law School, 
1950. Reviewed, 34 J. Am. Jud. Soc. 111 (December, 
1950). 
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noise, crowds and confusion. In one court 
the parties are expected to provide their own 
stenographers; in another, an official court 
stenographer is taken for granted by every- 
body. One court is making good use of a 
court-attached investigator, another of a 
court-attached marriage counselor, and so it 
goes. One cannot help but feel that if the 
same study were extended also to Atlanta, 
Boston, Kansas City, Phoenix, Buffalo, New 
Orleans, and a score of other cities, additional 
light would be shed on the present handling 
of divorce cases and better ways of handling 
them which would be worth whatever it 
would cost, — provided, of course, that law- 
yers, judges and other officials were not too 
deeply set in their ways to be willing to 
acknowledge and adopt a better idea from 
somewhere else. Ay, there’s the rub! 

Marriage Consulting: An Introduction to 
Marriage Counseling’ is a sort of textbook 
for this emerging profession. Written by 
three authors, all of whom appear to have a 
background in social work but not in law, 
the book nevertheless makes a good presen- 
tation of the important function of the lawyer 
in advising troubled husbands and wives 
who come to him, and also points out the 
various legal angles to be watched for by 
all marriage counselors. 

Finally, we have the warm and intensel 
human volume Other People’s Children’ by 
Anna Judge Veters Levy (no, the “Judge” is 
not misplaced. She was christened “Judge” 
and grew up to fulfill the part!), New 
Orleans juvenile court judge. She has select- 
ed fourteen real life dramas from among the 
thirty thousands cases that have come before 
her in more than a decade on the bench. 
All fourteen are stories of children — “other 
people’s  children”—who have met with 
trouble of one kind of another and found 
themselves in Judge Levy’s court. Each is 
told with considerable narrative skill and to- 


gether they present a splendid picture of a 
juvenile court not merely as a place to de- 
cide rights of parties and problems of cus- 
tody, probation and so forth, but as a con- 
structive and affirmative force to straighten 
out tangled lives and give youngsters a boost 
toward the happy and useful lives that might 
otherwise have been denied them. 

Another group of books before us is de- 
voted to the always fascinating field of legal 
biography, specifically, biography of United 
States Supreme Court judges. Mr. Justice’ 
is a collection of essays on nine great judges 
of the high tribunal, the writers of which all 
have special qualification for the job either 
through having served as the judge's law 
clerk or having written a full-scale biography 
of him. The essays are not biographical 
sketches, but character studies or simply 
glimpses of the subjects. The editors suggest 
that the book will help rescue the Court 
from what has been spoken of as “the limbo 
of impersonality.” 

Two large, handsome volumes are major 
biographies of two of the Court's greatest — 
Brandeis® and Stone.’ The Brandeis work 
first appeared in 1946 and is now repub- 
lished in a special anniversary edition cele- 
brating what would have been the justice’s 
hundredth birthday, November 13, 1956. It 
contains 700 pages, the Stone book 900. Both 
are interestingly written, scholarly and 
authoritative, and attractively printed and 
bound. Both books, of course, tell a lot not 
only about the individual involved but also 
the other justices of the Court, the growth 
of the law and the growth of the Court, and 
the history of the age. In this respect there 
is some duplication between them, but it is 
interesting to note how the author portrays 
in each book the events of the times from 
the standpoint of the judge about whom he 
was writing. An intriguing example is the 
great constitutional struggle of the early 





3. Marriage Consulting, by Rex A. Skidmore, 
Hulda van Streeter Garrett and C. Jay Skidmore. 
New York: Harper and Brothers, 1956. Cloth, pp. ix, 
420. $5.00. 

4. Levy, Other People’s Children. New York: The 
Ronald Press, 15 East 26th St., 1956. Cloth, pp. xi, 
287. $3.75. ‘ 


5. Mr. Justice, edited by Allison Dunham and 
Philip B. Kurland. Chicago: The University of Chi- 


cago Press, 1956. Cloth, pp. ix, 241. $3.75. 


6. Brandeis—A Free Man’s Life, by Alpheus 
Thomas Mason. New York: The Viking Press, Inc., 
18 East 48th St., 1956. Cloth, pp. xii, 713. $7.50. 


7. Harlan Fiske Stone: Pillar of the Law, by Al- 
pheus Thomas Mason. New York: The Viking Press, 
Inc., 625 Madison Ave., 1956. Cloth, pp. xiii, 914. 
$8.75. 
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thirties and the events surrounding President 
Roosevelt’s “court packing” proposal. 

And then we have the story of James Wil- 
son,® one of the founding fathers and one of 
the first justices of the Supreme Court, a man 
who did much to guide the Court’s first steps 
and to influence the development of Ameri- 
can law; who built up and then lost a vast 
fortune and died a justice of the Supreme 
Court but also a fugitive from debtor's pri- 
son. The book is a project of the Institute 
of Early American History and Culture. 





8. James Wilson, Founding Father, 1742-1798, by 
Charles Page Smith. Chapel Hill: The University of 
North Carolina Press, 1956. Cloth, pp. xiii, 426. $7.50. 
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To Promote the Efficient 


Administration of Justice 


Henry r. Chandler, director of the 
Administrative Office of the United States 
Courts, retired last October 31. The 
Journal this month pays tribute to his 
notable contributions to the better adminis- 
tration of justice, especially in the field of 
court administration, during his seventeen 
years in that important office. The follow- 
ing words are from an address by Mr. 
Chandler to a group of young lawyers 
admitted to the bar of Illinois in 1929: 
“The lawyer at his best is a foe of dis- 
cord and a minister of cooperation. When- 
ever human beings come together and join 
their efforts for a common end, whether it 
be in business, in the family, or in govern- 
ment, there is the possibility, even the 
certainty, of differences. And yet it is only 
by such association that worthy ends can 
be achieved. The primary function of the 
profession of law, as I see it, is to reduce 
and as far as possible avoid the friction 
which is incident to human relationships, 
and to promote cooperation among men.” 
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